
Appendix F – Information relating to S176 of the Licensing Act 2003 

 

Licensing Act 2003 

The Police has made reference to Section 176 of the Licensing Act 2003 in its 

representation. 

That section states: 

176 Prohibition of alcohol sales at service areas, garages etc. 

(1) No premises licence, club premises certificate or temporary event notice has 

effect to authorise the sale by retail or supply of alcohol on or from excluded 

premises. 

(2) In this section “excluded premises” means— 

(a) … 

(b) premises used primarily as a garage or which form part of premises which are 

primarily so used. 

(3) The Secretary of State may by order amend the definition of excluded premises in 

subsection (2) so as to include or exclude premises of such description as may be 

specified in the order. 

(4) For the purposes of this section— 

(a) … 

(b) … 

(c) premises are used as a garage if they are used for one or more of the following— 

(i) the retailing of petrol, 

(ii) the retailing of derv, 

(iii) the sale of motor vehicles, 

(iv) the maintenance of motor vehicles. 

In summary section 176 states that no licence to sell alcohol shall have effect on 

premises used primarily for the sale of petrol or derv (diesel). 

 

Section 182 guidance 

Paragraphs 5.21 to 5.23 of the Section 182 Guidance issued by the Secretary of 

State for the Home Office (in March 2015) states: 

Garages and motorway service areas 

5.21 Section 176 of the 2003 Act prohibits the sale or supply of alcohol at motorway 

service areas (MSAs) and from premises which are used primarily as a garage, or 



are part of premises used primarily as a garage. Premises are used primarily as a 

garage if they are used for one or more of the following: 

i. the retailing of petrol; 

ii. the retailing of derv; 

iii. the sale of motor vehicles; and 

iv. the maintenance of motor vehicles. 

5.22 It is for the licensing authority to decide, based on the licensing objectives, 

whether it is appropriate for that premises to be granted a licence, taking into account 

the documents and information listed in section 17(3) and (4) which must accompany 

the application. 

5.23 If a licence is granted in respect of a premises and the primary use of that 

premises subsequently changes (for example, the primary use becomes that of a 

garage rather than a shop) it would no longer be legal to sell alcohol on that 

premises. If a relevant representation is made, the licensing authority must decide 

whether or not the premises are used primarily as a garage. The licensing authority 

may ask the licence holder to provide further information to help establish what the 

primary use of the premises is. 

The documents listed in Section 17(3) and (4) of the Licensing Act 2003 are: 

(3) An application under this section must also be accompanied— 

(a) by an operating schedule, 

(b) by a plan of the premises to which the application relates, in the prescribed form, 

and 

(c) if the licensable activities to which the application relates (“the relevant licensable 

activities”) include the supply of alcohol, by a form of consent in the prescribed form 

given by the individual whom the applicant wishes to have specified in the premises 

licence as the premises supervisor. 

(4) An “operating schedule” is a document which is in the prescribed form and 

includes a statement of the following matters— 

(a) the relevant licensable activities, 

(b) the times during which it is proposed that the relevant licensable activities are to 

take place, 

(c) any other times during which it is proposed that the premises are to be open to 

the public, 

(d) where the applicant wishes the licence to have effect for a limited period, that 

period, 

(e) where the relevant licensable activities include the supply of alcohol, prescribed 

information in respect of the individual whom the applicant wishes to have specified 

in the premises licence as the premises supervisor, 

(f) where the relevant licensable activities include the supply of alcohol, whether the 

supplies are proposed to be for consumption on the premises or off the premises, or 

both, 



(g) the steps which it is proposed to take to promote the licensing objectives, 

(h) such other matters as may be prescribed. 

Paragraph 5.23 of the s.182 guidance states that after the licence has been granted 

if the primary use changes the licensing authority must decide whether the premises 

are used primarily as a garage, following a relevant representation being made. It 

therefore seems to suggest that there is no requirement for the applicant to prove 

primary use at the new application stage. 

Winckworth Sherwood, a firm of solicitors, have been in discussion with and met 

representatives of the Home Office, which is responsible for the section 182 

Guidance.  They wrote on the 1st April 2015, after the current Section 182 Guidance 

had been released in March 2015, that, 

“We have already spoken to the Home Office who have confirmed that the intention of this 

paragraph is that the decision on primary use follows the grant of the licence and is not part 

of the application process. We are hoping to get some form of written confirmation of this 

clarification from the Home Office. We expect that the revisions contained in the New 

Guidance will put an end to licensing officers and licensing committees asking to see primary 

use data as part of an application process. 

“However, we must stress that it is incumbent on all operators of petrol stations to monitor 

their primary use on a regular basis. Should a store be primarily used as a garage then any 

alcohol sales from that store would be unlawful. The licence holder could be liable to 

prosecution or face a review of its licence.” 

 

Licensing Authority Statement of Policy 

The Licensing Authority’s own Statement of Licensing Policy states at paragraph 

3.21: 

Section 176 of the Act provides that no premises licence, club premises certificate or 

temporary event notice can authorise the sale of alcohol on or from certain premises 

including premises used primarily as a garage (as defined in the Act) or form part of 

premises which are primarily so used. The Licensing Authority will establish primary 

use based on an examination of the intensity of use by customers of the premises 

and not based on an examination of gross or net turnover. 

The premises proposed under this application have not yet been constructed. The 

current premises located at the site functions as a garage and has no licence to sell 

alcohol. Therefore there is no history of usage, turnover, customer intensity or any 

other factor to determine primary use and the applicability of Section 176 of the 2003 

Act.  A pie chart has been submitted as part of the application but no reference is 

made to it in the operating schedule. Furthermore the chart is unclear as to the 

breakdown of the data provided, such as footfall, profits, turnover etc. 

If the primary use of the premises was the sale of petrol or derv then any sale of 

alcohol would be an unauthorised sale contrary to Section 136 of the Licensing Act 

2003 and if any alcohol was displayed for sale, then a further offence would occur 

under Section 137. 



136 Unauthorised licensable activities 

(1) A person commits an offence if— 

(a) he carries on or attempts to carry on a licensable activity on or from any premises 

otherwise than under and in accordance with an authorisation, or 

(b) he knowingly allows a licensable activity to be so carried on. 

(2) … 

(3) … 

(4) A person guilty of an offence under this section is liable on summary conviction to 

imprisonment for a term not exceeding six months or to a fine not exceeding 

£20,000, or to both. 

(5) In this Part “authorisation” means— 

(a) a premises licence, 

(b) a club premises certificate, or 

(c) a temporary event notice in respect of which the conditions of section 98(2) to (4) 

are satisfied. 

137 Exposing alcohol for unauthorised sale 

(1) A person commits an offence if, on any premises, he exposes for sale by retail 

any alcohol in circumstances where the sale by retail of that alcohol on those 

premises would be an unauthorised licensable activity. 

Therefore, it follows that if a licence for the sale of alcohol was granted and the 

primary use of the garage was not the sale of petrol or diesel then alcohol could be 

sold lawfully. However, trading circumstances could change over the course of the 

life of the premises licence and the monitoring of the primary use would be the sole 

responsibility of the premises licence holder. 

The sub-committee should be aware that no guidance (including the Section 182 

guidance), policy or advice can override legislation and interpretation of the law can 

only be undertaken by a court.  The licensing authority has no discretion other than 

to determine an application as required by section 18 of the Licensing Act 2003 

[provided it has been properly made in accordance with Section 17 of the Act].   

 

Provision of Services Regulations 2009 

In 2013, Shell UK Oil Products Limited made an application for a new premises 

licence for one of its premises, a garage forecourt site, on the A38 South Brent to 

South Hams District Council. The application received representations including 

concerns about “the sale of alcohol at a petrol station on a major road”. At the 

subsequent hearing, Shell made a submission that Section 176 of the Act is 

incompatible with the Provision of Services Regulations 2009. 



There appears to be a conflict between Section 176 of the Licensing Act 2003 and 

the EU Service Directive, namely the Provision of Service Regulations 2009. 

Regulation 14 of the Service Regulations states that an authorisation scheme, such 

as that in the Licensing Act 2003, must be: (a) non-discriminatory, (b) justified by an 

overriding reason relating to public interest, (c) the authorisation scheme must not 

set out objectives that could be achieved by less restrictive means. Furthermore 

Regulation 15 of the Service Regulations repeats the above criteria and adds that an 

authorisation scheme must also be: proportionate to the public interest; clear and 

unambiguous; objective; made public in advance; transparent and accessible.     

The relevant parts of the Provision of Services Regulations 2009 are set out below* 

The sub-committee considered the submissions and on return stated that they 

agreed that the provisions of s.176 were incompatible with the EU Service Directive. 

Consequently they discarded the need to prove primary use and proceeded to hear 

the substantive representations and determine the application unencumbered by any 

consideration of s. 176. 

It should be noted that the decision of the sub-committee in the Shell UK hearing 

was a decision made by a Licensing Authority and as such is not a legal precedent.  

 

Taking into account The 2003 Act, Guidance, Licensing Policy and The Service 

Regulations it is for the sub-committee to determine whether Section 176 of the 

Licensing Act 2003 is applicable to this application. 

 

 

*Provision of Services Regulations 2009  

14. (1) A competent authority must not make access to, or the exercise of, a service 

activity subject to an authorisation scheme unless the following conditions are 

satisfied. 

(2) The conditions are that— 

(a) the authorisation scheme does not discriminate against a provider of the 

service, 

(b) the need for an authorisation scheme is justified by an overriding reason 

relating to the public interest, and 

(c) the objective pursued cannot be attained by means of a less restrictive 

measure, in particular because inspection after commencement of the service 

activity would take place too late to be genuinely effective. 

15. (1) An authorisation scheme provided for by a competent authority must be based on 

criteria which preclude the competent authority from exercising its power of 

assessment in an arbitrary manner. 

(2) The criteria must be— 



(a) non-discriminatory, 

(b) justified by an overriding reason relating to the public interest, 

(c) proportionate to that public interest objective, 

(d) clear and unambiguous, 

(e) objective, 

(f) made public in advance, and 

(g) transparent and accessible. 

(3) The conditions imposed by a competent authority for granting authorisation for a 

new establishment under an authorisation scheme must not duplicate requirements 

and controls— 

(a) to which the provider of the service is already subject in the United 

Kingdom or in another EEA state, and 

(b) that are equivalent or essentially comparable as regards their purpose. 

(4) The provider of the service must assist the competent authority by providing any 

necessary information requested by the competent authority regarding the 

requirements and controls referred to in paragraph (3); and paragraph (3) does not 

apply if the provider has not provided that information within a reasonable time of 

being requested to do so. 

(5) An authorisation granted by a competent authority under an authorisation scheme 

must enable the provider of the service to have access to the service activity, or to 

exercise that activity, throughout the United Kingdom, including by means of setting 

up agencies, subsidiaries, branches or offices, except where an authorisation for 

each individual establishment or a limitation of the authorisation to a particular part or 

area of the United Kingdom is justified by an overriding reason relating to the public 

interest. 

(6) In the case of a competent authority whose functions relate only to part of the 

United Kingdom, references in paragraph (5) to the United Kingdom are to that part 

of the United Kingdom. 

(7) A competent authority must grant an authorisation under an authorisation scheme 

as soon as it is established, in the light of an appropriate examination, that the 

conditions for authorisation have been met. 

(8) Except in the case of the granting of an authorisation, any decision of the 

competent authority relating to an authorisation under an authorisation scheme, 

including refusal or withdrawal of an authorisation, must be fully reasoned. 


